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Good Afternoon

My name is Simon Osmond. | am a Policy Analystthar Atlantic Policy Congress of First
Nation Chiefs Sect.

Thank you for giving me this time to address thegban this important issue.

| would like to start by stating that it is the pgas of the Atlantic Policy Congress that every

First Nation water treatment and wastewater treatragstem within the Atlantic Region must

first be brought up to an acceptable National steshtbefore any National Regulatory regime can
be fully implemented within this Region.

We are deeply concerned with many potential isagssciated with a hasty implementation of
such a strategy.

While in general terms the goals of the First NadioVater Management Strategy and the
Municipal Wastewater Effluent (MWWE) limits can biewed as a positive initiative, a hasty or
ill-conceived implementation of these may not oobnfuse and alienate those most effected-
First Nations persons on reserve- but it may irt faadvertently result in regulatory non-
compliance and enforcement action.

Basically, what we are saying is that we needke the time to get this right, and that we should
not, indeed we must not, be so concerned with Hast@ever well intentioned) that we miss
critical details associated with this process.

It must be said that the current state of affams Heveloped over decades, and while we are
hopeful for the future in light of Minister Prengis recent statements, we must temper this hope
with a realistic view of the task ahead of us, anthe context of our historical experiences of
dealing with the Crown on this issue, and others.

When asked what kind of a regulatory model to ug&edon’t have enough information to

provide an answer. The option of looking at Feldéeovincial, Municipal or First Nation
models could not be evaluated within the short fiiamees.
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Your mandate could be included to determine whegaly needed to better understand the full
impacts of actions on First Nations. The ProtdooSafe Drinking Water is one glimpse into
your process to determine its viability. The Pools set out important processes, such as
certification, transportation of water, source wattection, and emergency response plans, to
name a few items included within the document.

From my understanding, these protocols will nopbasg of First Nations funding agreements
until next year. For First Nations to addressrttany items included within the document; First
Nations will need funding and jurisdiction to death such issues as source water protection.
There is no process or support mechanism in ptacEifst Nations when the protocols come
into effect. This process is another effort dongheut full consultation of First Nations, but yet
expected to be implemented next year.

When identifying whether protocols or regulatorginee are necessary; many questions and
legal liabilities must be first addressed befoiiaking of a regulatory regime.

1. Are First Nation communities in a position to implent a regulatory regime?

2. Atthe end of the day, who is liable for the watgstem?

3. Even Federal Departments (excluding INAC) do nobtvta debate the question of who
is defined as the owner of these Facilities.

4. Are First Nation systems up to standard, if so laatlevel?

5. How long will it take to bring First Nation commuieis up to standard? If a regulatory
regime is decided as an option.

6. Who will fund to bring these systems up to stan@ard

| know this is not within the Panel’s Mandate batho be considered as part of this process.
The Panel’'s Mandate has to include long term edfentFirst Nation communities. Water is but
one component and the panel has to keep in mindvitar is the essence of life and it does
affect other parts within a community.

You cannot separate one aspect of water when yusidser its flow process. It begins from the
water source - to water treatment - water distrdyut wastewater collection - wastewater
treatment — then back to the environment.

Wastewater has to be apart of this process. Wastewecomes apart of this picture through
many areas, such as source water protection. Rahthere is no process that determines the
layout of systems, other than common sense. Omencmity within the Atlantic gets its water
from a surface source. Both a wastewater lagoddiftrstation is within the boundaries of their
water source. In this case wastewater could afffeit water source and yet it is not regulated.

It must be kept in mind that any First Nation sgst@ust first be brought up to clear standard
before any discussions or developments on a Regyleggime. Do not put the cart before the
horse in implementing a regulatory regime that Wbdahve many First Nation communities in a
bad or worst position.



Simply put, many First Nation systems nation-wide tgpically not up to National standards,
and most communities do not have the capacity daduate resources to operate their systems
efficiently. Before any regulatory regime is toibglemented, all First Nations communities
must be brought up to an acceptable National stdratad provided with much needed funding
resources and capacity to properly maintain thgseesis for the next 50 — 100 years.

We have been given indications from some fedeffaialls that any regulatory regime would be
phased in over time giving First Nations time tmfrthem up to a new Standard. Well, trying
to solve water issues and concerns via on an itapproach has been on going problem for
many First Nations since 1995 and again most rgceiith the First Nation Water Management
Strategy 2002 that was supposed to address our iwsibes and most recently the Auditor
General’'s Report 2005.

Discussions today on Proposed Water RegulatoryrRegre as a result of Minister Prentice’s
announcement from earlier this year. As | stattiex, this announcement, while significant,
must also be tempered with our view of reality teAfLlO years, many of our communities are
still no further ahead in addressing the core sf#hind water and wastewater system failures
within the Atlantic Region, and the proposed regates will not bring First Nation communities
any closer to developing real and lasting solutitonsur critical infrastructure and operational
funding issues.

This is not to say that the goals of the proposeglations (to improve public safety and
environmental quality) are not viewed as positive.

We believe that First Nations communities have ntootpntribute as we work towards
addressing these critical issues.

To that end, we were directed by all our Chiefmtestigate community views and prepare a
submission to the Water Panel. It is under thaation we provide the following submission to
the Panel.

FUNDAMENTAL ISSUES

1. Funding and Sustainability

The adequacy of existing water assets on-resewmiegistly linked to the adequacy of, and
incentives in, the funding regime now and in thieife. Without changes to the funding system,
no new regulatory system interim or permanent gouwill work any better that was proposed
to date.

Indeed we believe that any new responsibilitiest lomto an old funding regime will only make
things worse. A long term solution is needed thaustainable and realistic.

The Panel should review all the assumptions andifignregime that is in place and recommend

the correction of deficiencies as a prerequisite t@w regulatory regime. Make sure all the
money at all levels was used for what it was inéshd

P.0.Box 26005 RPO Market Dartmouth, Nova Scotia B2W 6P3 1-877-667-4007 902-435-8027 Fax






Items of concern with the funding regime include

Operations and Maintenance.
The O&M Manual of INAC; (full name: Indian Prograriv&anual; Volume 1 Capital
Facilities and Maintenance; Operation and Mainteean Appendix C clearly describes the
approach to funding:

“5.1 ... O&M funding contributions are a subsidy to@ahe total expected O&M cost.
First Nations are expected to make up any diffesendunding through user fees or
other sources.”

This is elaborated on in section 8.1 of the sanpeagix of the manual:
“The Net Funding Requirement (NFR) is the amounnhohey, varying between 20 and
100 percent of the average cost required to oparatanaintain a capital asset to
generally accepted standards, which DIAND provieSirst Nations for the O&M
funding assistance of a capital asset. The NFRsgdbon the concept that First Nations
are responsible for a partial cost of the O&M furglof the capital asset. These amounts
are established in the context of user fee rategylpaid for similar services off reserve.”

The table of O&M calculations in that appendix skdat water supply, treatment and
distribution facilities (as well as waste treatnidisiposal facilities) are to be funded at 80%
of formula. In other words O&M policy is based e assumption that each community is
expected to come up with 20% of O&M costs of wéeilities, each and every year.

Other points that First Nation staff wish the Pandbear are as follows.

» Safe drinking water is a fundamental basic neeagr@she facilities required to
provide it. DIAND providing education facilitie00% of O&M, but water facilities
only 80%, is not defensible or logical.

» Determinations of funding levels based on a muaiggpactices makes little sense as
economic facts such as low incomes i.e. povertyremthx base are dramatically
different than the average non-native communitynivigirst Nations have no ability
to pay such a costs or even a portion.

* The existing O&M formula is outdated and not adéguaVhile uncertain, it appears
that the formula is based on a 1983 calculatioivethe nature of price increases in
some of the components, this calculation shoulddasated to 2006 current real costs.

* Regular updating of funding based on price and canity growth changes in
formula components were eliminated some years@gtign with capped First
Nations funding approach. Again the exact timengas uncertain, but it is our
belief it was over 10 years ago that O&M fundingremses became linked solely to
appropriation increases instead of any relatedsarfdbrmula components. A
comparison of those cost differences over the peréd would undoubtedly reveal
another shortfall in O&M funding to First Nations.

Other concernswith the funding regime include:
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First Nations with satellite communities may notfbeded for all sites and thus are at
risk.

Remote First Nations will also not be well servgdapplication of the remoteness
index to an already outdated funding level.

O&M for water may also have to be used on otheentgapital priorities in
communities as there are many pressing needs ardips and very few facilities
receive funds sufficient to meet actual costs.

Major DIAND capital funding in the Atlantic regias so far behind current project
needs that even emergency situations are ofteaduressed in a timely manner.

Major capital funding to the Atlantic DIAND regida so low that the costs for any
one project will often only be met over one or miseal years. Not only is this
dangerous, it is inefficient and requires Firstiblag to carry cost and interest charges
to offset the practice.

Although public funds are inadequate, attemptstimduce private funds (a trend
increasingly common in municipalities) or even osaurce funds are frustrated by
the existing O&M policy. It notes that only depaentally funded community
infrastructure is eligible and that indeed any assastructed ahead of schedule by
using an alternative funding mechanism is not aersid to be eligible. (sections 5.4
and 5.2) The long term inability to maintain sunaw facilities clearly limits the
ability and desire to pursue alternative financing.

On-reserve population growth has been a constamitryear over year so that
facilities which, when built were adequate at iheet are now outdated years before
expected.

There is a need for clarity of the responsibilitéshird party and co-management
interveners in dealing with infrastructure matteféie terms of engagement does not
make it clear that there is a role they play. Adawgly, infrastructure staff advised
that during their experiences with financial inemtion, they felt their issues are not
dealt with adequately or with any level of impoxtan

As | note, many facets of the funding regime preu incentives to good
management of water facilities. These must beected before any new regulatory
regime is imposed.

2. Roles — Responsibilities — Accountability
Water systems involve multiple agencies and juctsoins with little common understanding

of roles, responsibilities and who exactly is acdable for what. There are of course,
unilateral declarations by INAC of First Nation pessibility backed by the “take-it-or-



leave-it” terms of funding agreements or decisiohkis approach avoids the provisions of
thelndian Act which leave First Nations with little control oveatural resources (water) and
no ownership of facilities on a reserve.

While this situation deserves immediate clarifioatiit should also not prejudice the long
term opportunity for self-governing First Natiomsresume jurisdiction over water and
facilities. However, this should come through aick during self-government negotiations;
a choice that must remain open no matter what a¢gyl regime is produced in the interim.

Various federal agencies are not clear on their mgponsibilities now. Uncertainty means
that enforcement actions tend to be directed &t Bost Nations and INAC. The “finger
pointing” that accompanies these situations ishedpful in resolving urgent issues. In
matters of public safety, this ambiguity of roleglaesponsibilities is unacceptable and it
needs to be addressed as part of any regulatongeha

Other items of concern that this Panel should cmnsiuring your deliberations include:

* Many First Nations use water services of nearbigglictions. These might be simple
transport services or could include contract opematon reserve. As events have shown,
these off-reserve systems are not immune to prabléMhat needs clarity is how to use
service agreements to limit problems and how tpaed to the variety of events that
might arise such as source emergencies and changeality during transport to the
reserve, in holding tanks and towers and in distidn systems.

» Tribal Council support is an important element iate&r management for some First
Nations. Others reported dissatisfaction with sugpand still others suggest that limited
funds require Tribal Councils to make choices betwgriorities. Examination of the
role expected of tribal councils, the practicalitsron them, and recommendations for
improvements should be examined.

* Small communities don’t have sufficient resouraepdy full time operators let alone
back-up one. Further, they may not even have kfigdandividual at all. Water safety
is a service that does not stop for vacations. Whesponsible to assure that these gaps
in services are filled both now and in any new fatpuy regime? There must be service
and safety coverage all the time and in all commnesi

. Capacity

The third pre-requisite to action is in capacifihis is not only the capacity of front line
operators but also includes the entire range gbauing agencies or Departments. The
items that First Nation staff highlighted duringr @eonsultations as needing attention include:

» Communities need both a primary and backup cetitidigerators. Few presently have
this internal capacity.

* A generic detailed job description for operatord aronitors would help as many were
inventing their own.
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* A water monitor and water operator are two difféqgositions that complement each
other and are both needed. By their nature, thes#ions are a check and balance and
should not be performed by the same person. Hawivequite a few Atlantic
communities, they are carried out by the same perso

» Water operators often have to do other public wasksvell. Too many duties lead to too
many priorities that can compromise water spedifities.

* Operators would benefit (as do other First Natienvise providers) from a regional or
national peer network. Support for an Operatorso8gtion should be part of core
funding and the system should ensure access tegsiohals for guidance in unusual
situations.

» Both water operators and monitors should be cedtifor their jobs. Appropriately
developed training should award meaningful cedts that can also be considered a
credit toward further education. This type of systwith incentives to continue learning,
should be supported by any management regime.

* Monitor’s training should include education on faigs and distribution in order to
better understand monitoring results and effectgsrof actions.

» All key federal contacts should better understdreddroader system in which a First
Nation operates its water systems. Enforcemensuarea in one area can create
problems in another area of federal relations.

* High turnover among federal employees mean thahistery of issues can often be lost
on the federal side. The frustration among Firgidwa is high due to the need to re-
orient federal staff, re-submit past work, and bewid to undertake actions already tried;
but this fact is mostly unrecognized on the fedsid.

4. Resources/Equipment
To better carry out even the existing jobs in the@serve water system, current equipment
and related resources are needed. This is pantig@a concern if sewage responsibilities are
to be addressed by the panel.

» Back-up equipment is not part of regular yearlydimg and so most communities do not
have back-up equipment in the event of equipmepburer failures.

» Professional back-up for operators is mostly laglahthe community level. While some
Tribal Councils are able to provide this servidfeos are not.

» Provision of state—of-the-art equipment to carriduties as part of any new regulations
must be part of the regime.

* Where existing equipment is not up to standardetheeds to be a mechanism and
process to report it, confirm need, and initiatechases.

» The facilities and equipment needed to produceacserfit water for Fire Fighting
requirements throughout a community may need tadokeessed.

» Gas monitors within wastewater treatment faciliaesl water treatment plants need to be
in proper working condition, to protect the occupaal health and safety of workers..

* Related resources like the professional associaeohnical support, and upgraded
accredited certification in the event of an expahf#eility, all need to be addressed.

Summary of Priorities



The four priority areas described above, illust@tlems with the existing system that the
Panel is asked to consider before designing a egulatory regime. Our consultations revealed
five additional topic areas that technical staff’ ses significant items that could affect a new
regulatory regime. These follow below.

Additional Items of Concern

5. Liability
The transfer of liability to First Nation water op#rs and deemed “owners” is not fair.
There are a number of responsibilities that wherfulflled can lead to issues with water
systems, many of which are beyond the control gbaa in First Nation communities. As
noted in the beginning of this submission, thedidty relationship between the Crown and
First Nation People requires that sufficient resesrand opportunities are available for First
Nations to succeed. The present system does raittha test, and a new system must
ensure sufficient proactive steps are in placestaddiabilities.

Another issue is the ability to secure adequatsliig insurance. All forms of insurance are
getting more costly and First Nations already hditfeculty getting coverage for some items.
Insurance for operators and “owners” liability irsice will only increase further if new
liabilities are added to water. Further complexstyadded to this when collective agreements
(in place in some communities) may require liapiiitsurance to be in place, and that the
federal government does not appreciate the cassafance premiums, as it self-insures.

At this time, all people we spoke with felt that cammunity is ready for the type of liability
being suggested, and that a great deal of attetditims topic is required.

6. Source water protection
Atlantic First Nations are small and water usudlbgs not respect our reserve boundaries.
As a result our water quality can be very dependarsctivities in other jurisdictions. In
some cases our need for water quality may notfoed&d as high a priority as we might
like. This seems particularly true in watershed®re other uses such as mining, forestry,
agriculture, towns and landfills exist. We canbetleft to assume that water issues will be
adequately dealt with by other jurisdictions. Argw regulatory regime must address cross
border protection issues.

Besides drinking water, First Nations people alaeehother uses dependent on water that
other communities do not. For instance, traditigai@nts may be very dependent on water in
certain areas and times of years, traditional meelscare often based on mixing with clean
spring water, sacred sites are often found on $hess and of course, transport along
traditional routes were water-based.

All that said, First Nations have a right and respbility to manage water beyond the

borders of its reserve and beyond drinking watBeliance on other governments will not
sufficiently protect the waters for us. Adequatarse water protection needs First Nations
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as full partners in planning and protection. Véedhadequate on-reserve tools and controls
that our government could implement for our comrtyuni

First Nations will need funding to identify wateeshboundaries, develop planning model
and finally implement source water protection plan&hen you protect one area, it affects
First Nation community boundaries. For communitiest are already small and
implementing you source water protection, you akéng away land from First Nations,
there has to be a process in place to ensureNatgins can make up for its lose, through
additions to reserve.

With internal management systems in place, we ctidd negotiate from a position of
strength for harmonized regimes with other jurisdits. In the absence of any such
leverage, there will be little incentive for othgarties to harmonize approaches, or to
negotiate appropriate protection of watershed§&-iiat Nation uses.

Private Wells/Septic Systems

The federal government steadfastly insists thatwe®s on and under reserves are federal
assets. While First Nations may well disagree withassertion, it seems that when it comes
to water in wells on—reserve, the federal positsimconsistent. In this case, the federal
approach suggests that the collective interestserve land, has been replaced by a “private”
one, such that a well which services a house,ws&al” by the householder even though the
individual cannot “own” the house itself nor thadeon which it rests.

The present approach to individual wells is so ivststent with other federal policies and
positions, that it seems to have been adopted asaematter of administrative convenience.
The Panel must investigate the basis of this p@imy introduce real measures that are
consistent with other resources on-reserve.

Please know that we are not necessarily advocadinigcreased federal control of individual
wells, but for transparency and accountabilityMAC’s position, and then examination of
realistic alternatives to the present policy of mgkpeople defend for themselves.

Other concerns with individual wells include thdstow.

* Who actually “owns” groundwater, particularly thatder federal land?

* How should the health and safety of well usersrogepted if it remains outside the
water management regime?

» Are not most wells at least partly paid for by feaddnousing subsidies and other housing
programs?

* How is a well which is an integral part of a hosplumbing system, detached from that
unit? Similarly for septic fields and tanks?

» If wells and septic systems are left out of a fagdand management regime as they are
now, how can we go to adjacent jurisdictions likgravince, and ask them to deal with
cross border matters when, we do not even havelifiey to address water quality issues
that cross internal lot borders inside the reserve?



* When considering a new regulatory regime the paeetls to consider how new
regulations effecting private wells and septicsusthosupport safety for those dependent
on private wells; how testing should be carried botv monitoring should proceed; how
abandoned wells should be handled; and how langedjctional goals will be affected.

8. Emergency Preparedness
Public safety requires that public systems be pezptd respond to emergency situations.
Although not all sources of emergencies can beigated, many can. Extreme weather,
system breaches, power outages, equipment fadntecontaminant entry are some of those
that we should be prepared for. Unfortunately, nod®ur operators tell us that they worry
their community is not ready. We are aware werkeginning to address emergencies and
emergency planning water must be a key part optary. Among the points are those that
follow:

» Communities have Emergency Response Plans in debetanany operators do not
know if there are provisions for water facilitiesyr what role the operator is supposed to
play.

* Very few operators knew of any back-up power okbag equipment for water facilities.
Where water is to be pumped up into a tower ttdk &£ back-up was felt to be most
acute.

* Where back-up wells exist, there was concern dwequality of the both the water and
the system.

In summary, operators felt that any new regulatioged to address the inadequate
preparations for emergencies on reserves and thet of that un-readiness was due to the
lack of funding to develop and to monitor plans #melequipment that could be needed to
carry out the emergency response plan for watdrtias.
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9. Planning
Although planning is covered in several other tefie; source water protection, funding,
emergency response) it was felt to warrant speciBation as well. Items of note are as
follows:

The present capital planning process leaves ptiksibility of a response to water facility
needs. The small budget, large cost of water systand other competing capital items
mean few water projects will get onto the regigorabrity list and fewer still will be built
in the next couple of years.

Some capital facilities like schools, are only ddased based on five year demands.
The planning horizon for new water and sewer itfeessure must be sufficient that a
new plant can meet demand for many years. Thexeahcern that with a small regional
capital budget there may be incentives to undeidiacilities in order to maximize
chances of funding being approved.

Rightly or wrongly, the fact that systems needéaipgraded to meet population growth
tend to be seen as confirmation that the plannargdn is too short and under-build
incentives are at work;

The role of water and sewer facilities is felt ®diven insufficient consideration under
the comprehensive community planning process amer @rogram-based strategic plans.

CONCLUSION

The Panel faces a difficult challenge. So tod-ttet Nation communities. Years of an
inappropriate funding model with unclear performastandards and one-sided accountability,
has led to facility shortfalls and underinvestmientapital and O&M costs. The threat to our
members’ health and safety is real and it is oaedhr leaders and staff take seriously.

Before any regulatory regime is to be implementiee areas below first must be dealt with, in
order to have a smooth transition to a regulategyme.

agrwnE

o

Funding must be updated to meet the current angiggoFirst Nation communities.
Roles-Responsibilities-accountability must be idfed.

Ensure adequate Capacity within First Nation Comiragsiand INAC.
Resources/Equipment must be up to date and backupreent on site.

Liability has to be clearly identified, and appriape steps in place to ensure the Health
and Safety of First Nation Communities.

Jurisdiction, funding and planning have to be adlsite ensuring Source Water
protection. Consideration must be given to addgito reserve for land lose due to
protecting water sources.

Private wells/septic systems must be apart of aoggsed regulations. The Federal
Government cannot at its own will, pick and choasihout consistency what will fall
within its policy.

Emergency Preparedness must be properly fundedanchunities need to be educated
on the importance of this process, also they neétdw what to do in an emergency.



9. Capital Planning, including regional budgets mwestipdated to ensure that one project
would not use all its money in one shot. INAC t@mensure that water and wastewater
designs are included within comprehensive commupiégning designs.

We are concerned that others do not take thisisgyi@nd/or apply their own assumptions about
the situation to it. This cannot underlie any megulatory regime and is why we suggest that
pre-requisite actions to fix problems with the oddime are paramount. This Panel has the
opportunity to investigate and provide commentary eecommendations on the present system
that will be taken seriously. And yes, this in@gdunding and investments. Only then can
realistic options for a new regulatory regime hawgance to succeed.

The Panel is urged to consider the big pictureegtitatory changes. The fiduciary context must
be clear. The implications for on-reserve landdesserve attention. The funding process needs
to be mapped out from appropriations to monitorimgad roles, responsibilities must be
compatible throughout and all parties should bd lbekenly accountable.

Transparency and fairness must rule and an impageal system must work.
Wherever possible, First Nation communities shdnddhe ones with tools to implement new
regimes. This includes real authority to plan smdnter negotiations with nearby jurisdictions

on harmonization measures.

This process will affect First Nations; therefdregst Nations must be included in every aspect
of the discussions to implementation of proposeuilagions.

In closing, we thank the Panel for this opportusity wish you the best of luck in moving

forward. At any time if you wish to speak with aisout any item, please know that we will be
available.
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